STATE OF NEW HAMPSHIRE RECEIVED

WATER COUNCIL
JUN 01 2006
In Re: Section 401 Water Quality Certificate No. 2002-007 06=08 We
(Widening of 1-93) " ¢
NOTICE OF APPEAL

The Conservation Law Foundation (CLF) appeals the New Hampshire Department of
Environmental Services’ (Department) issuance of Section 401 Water Quality Certificate
No. 2002-007 (the WQC), relative to the New Hampshire Department of Transportation’s
(Applicant) proposed widening of Interstate 93 between the New ,
Hampshire/Massachusetts state line and Manchester (proposed project). A copy of the
WQC is attached hereto as Exhibit A.

Name and Address of Person Seeking Relief

Conservation Law Foundation, 27 North Main Street, Concord, New Hampshire. CLF is
a member-supported, non-profit environmental advocacy organization that works to
address environmental issues—including water quality issues—in New Hampshire and
other New England states. CLF is a member-supported organization, with approximately
500 members in New Hampshire, and nearly 5000 members throughout New England.
CLF has members who have a direct, substantial and special interest in the water resource
impacts of the proposed project. CLF’s members include individuals who reside in
communities that will be affected by the proposed project that is the subject of this
appeal, and who will themselves be adversely affected. Such members include, but are
not limited to, individuals who reside in Windham on littoral property adjacent to
Canobie Lake — a Class A water body which will be affected by the proposed project —
and whose use and enjoyment of their property is directly affected by the aesthetic,
reacreational and, for one member, water-supply values of the lake. CLF actively
participated in the Department’s public process for the WQC.

Statement of Facts and Grounds for Appeal

The activity that is the subject of the WQC is the proposed construction and operation of
1-93 with an additional two lanes in each direction between the New
Hampshire/Massachusetts state line and the 1-293 split in Manchester. The proposed
project is located in watersheds in which surface water bodies have already been found to
violate water quality standards as a result of chlorides and other pollutants, as well as
other water bodies that could become impaired in the future as a result of the operation of
the proposed project and associated increased urbanization.

The proposed project will result in additional highway infrastructure that will require the
use of road salts — the primary source of chlorides pollution — for winter maintenance.
The proposed project also will result in additional impervious surface coverage — both



from the highway itself, and from development that will be induced by the project — that
will contribute to additional pollutant loadings such as nutrients (phosphorous and
nitrogen), metals, and petroleum-based pollutants such as oil, grease and PAHs.

The Department’s issuance of the certificate 1s unlawful and shouid be deemed invalid
and without legal effect, on the following grounds:

1. The Department lacked legal authority to consider and issue the WQC
because its Section 401 regulations have expired and are without legal effect. Because the
Department lacked authority to consider and issue the applicant’s certification request, as
a matter of law only the Environmental Protection Agency could review and consider the
application. 33 U.S.C. § 1341(a)(1) (“In any case where a State or interstate agency has

no authority to give such a certificate, such certification shall be from the [EPA]
Administrator.”).

2. The Department’s decision is erroneous as a matter of law because it
applies an incorrect legal standard. Whereas the Department must certify that the activity
will not “cause or contribute to the violation of water quality standards,” the WQC is
premised on the determination that the activity will not “cause additional degradation in
surface waters not presently meeting water quality standards” and will be operated
without exceeding existing road salt application rates. See WQC 9§ B. See also WQC
D-13 (requiring maintenance of status quo, in terms of chlorides pollution loads, until
completion of TMDLs); WQC § D-16 (finding that one additional lane in each direction
can be operated with existing road salt application rates); WQC § E-10 (“The Activity
shall not contribute additional chloride loads, beyond those based on existing road salt
management practices, to chloride-impaired surface waters.”) (emphasis added). Simply
requiring no additional degradation of impaired waters, and maintenance of status quo
conditions, is insufficient as a matter of law. An activity cannot cause or contribute to
water quality violations; if it does, a WQC cannot issue.

3. The Department’s decision is unlawful because it constitutes a breach of a
commitment by the State, as contained in the Final Environmental Impact Statement
(FEIS) for the proposed project, to conduct and implement a regional Total Maximum
Daily Load (TMDL) for chlorides. The FEIS describes the issue of chlorides pollution as
a “regional issue” requiring “a regional solution” and specifically states, inter alia:

The TMDL study will assess, on a regional basis, the relative contribution and
effect of the various sources, including I-93, other state roads, municipal roads,
private roads and commercial parking lots, septic and water-softening systems as
well as salt storage practices by local sources on these impaired waterbodies.
Through the TMDL process, salt management actions, source reductions, and
recommended salt loadings per category would be developed to reduce chloride
concentrations. This collaborative study will be a tool for better understanding
and managing road salt loadings among state, local, and private roadway
maintenance activities. NHDOT will participate in this regional TMDL study and



work towards implementing, on state highways, the appropriate and practicable
-road salt management plans that may be developed.

FEIS at 4-61, 4-62. The FEIS goes on to state that “the issue of elevated chloride levels
will be addressed regionally, in a cooperative manner among NHDOT, NHDES, and
USEPA.” Id. at 4-62. The WQC abandons this regional TMDL approach, breaching the
public commitments contained in the FEIS.

4. The Department’s decision is unlawful because it is based on the
unsupported finding that discharges associated with the activity “will not violate surface
water quality standards.” See WQC § B. The FHWA’s record of decision itself indicates
uncertainty as to whether the use of road salt can be reduced to a level at which the
operation of the full eight-lane proposed project can even satisfy the incorrect standard of
maintaining existing, status quo conditions. Record of Decision at 3 (“With experience
gained in best management practices during the winter seasons preceding construction,
combined with improved technology and training, NHDOT may realize sufficient
reductions to allow the project to fully meet the commitment to no additional chloride
loading from the project.”) (emphasis added). Nor is there evidence that operation of a
third lane “will not violate surface water quality standards.”

5. The Department’s decision is unlawful because it is unsupported by
evidence, including immediate commitments to best management practices,
demonstrating that the operation of a third highway lane in each direction will not cause
or. contribute to water quality violations as a result of additional chlorides pollution.

6. The Department’s decision is unlawful because it fails to include binding,
enforceable, legal commitments ensuring that the addition of a fourth highway lane in
each direction will not cause or contribute to water quality violations, and because the
incremental paving plan (i.e. addition of a fourth lane) is premised on a TMDL approach
that fails to comport with the condition precedent, as committed to in the FEIS, of a
regional TMDL.

7. The Department’s decision is unlawful because it is unsupported by
evidence that the development and implementation of TMDLs for chloride “will provide
reasonable assurance that the Activity will comply with Section 401 of the Clean Water
Act, namely with attainment of surface water quality standards,” and that reductions in
chlorides loads from the operation of the proposed project can actually be achieved.
WQC 99 D-13, D-14. See also WQC D-15.

8. The Department’s decision is unlawful because it does not contain
enforceable monitoring requirements — including monitoring locations, protocols,
methods and destination models for surface water and groundwater — necessary to assure
that operation of the proposed project will comply with state water quality standards.

9. The Department’s decision is unlawful because it fails to in any way
address Cohas Brook and Little Cohas Brook, each of which will be affected by the



construction and operation of the proposed project. Both of these brooks are listed on
New Hampshire’s current list (2004) of threatened or impaired water bodies that require a
TMDL. Little Cohas Brook is proposed by the Department for further listing on the New
Hampshire’s 2006 list as a result of chlorides pollution, in addition to other impairments.

10.  The Department’s decision is unlawful because it is unsupported by
evidence that the activity will not cause or contribute to the violation of water quality
standards, including antidegradation, as a result of increased phosphorous pollution, in
Canobie Lake and associated Class A waters, and in Cobbetts Pond.

11.  The Department’s decision is unlawful and unreasonable because it is
unsupported by data and information regarding the baseline, existing conditions of
affected water bodies for non-chloride pollutants such as nutrients, metals, and
petroleum-based pollutants that will be contained in highway runoff. Absent such data
and information, the Department cannot lawfully certify that the proposed project will not
cause or contribute to violations of water quality standards, including antidegradation.

12.  The Department’s decision is unlawful and unreasonable because it is
unsupported by data and information regarding pollutant loads for non-chloride pollutants
(such as nutrients, metals and petroleum-based pollutants) that will result from the '
activity, including the pollutant removal efficiency of post-construction BMPs (best
management practices). Absent such data and information, the Department cannot
lawfully certify that the proposed project will not cause or contribute to violations of
water quality standards, including antidegradation.

Statement of Relief Requested and Statutory Provisions
Pursuant to Which the Relief is Sought

CLF seeks a decision of the Water Council invalidating the WQC and further ordering
the Department to either (1) refrain from considering an application for a Water Quality
Certificate for the proposed project until it has adopted legally effective regulations
relative to Section 401 Water Quality Certification, and thereafter correct the deficiencies
raised in this appeal, or (2) transfer the applicant’s request for a water quality certificate
to the U.S. Environmental Protection Agency (“EPA”). CLF seeks this relief on the
grounds that the WQC is contrary to statute, rules and commitments made under the
National Environmental Policy Act (namely, Section 401 of the Clean Water Act (33
U.S.C. § 1341); New Hampshire’s Water Quality Standards (RSA 485-A:8 and Env-Ws
Chapter 1700); the Final Environmental Impact Statement prepared for the proposed
project pursuant to the National Environmental Policy Act (NEPA); the Record of
Decision issued by the Federal Highway Administration (FHWA-NH-EIS-02-01-F); RSA
541-A:7; and, without in any way waiving CLF’s argument regarding their legal
invalidity, Env-Ws Part 452, Env-Ws 454.01-.04 and Env-Ws 455.02.



Respectfully Submitted,

Conservation Law Foundation
27 North Main Street
Concord, NH 03301
603/225-3060

Date: June 1, 2007

- CERTIFICATE OF SERVICE

I hereby certify that a copy of this Notice of Appeal has this day been hand-
delivered to Department of Environmental Services Commissioner Michael Nolin and
Water Division Administrator Harry Stewart, and to Mark Hodgdon, Esq counsel for the
N.H. Department of Transportation. : ,




EXHIBIT A



The State of New Hampshire
Department of Environmental Services

” NHDES

‘Michael P. Nolin
Commissioner

NH Department of Transportation
Commissioner’s Office

Attn: William Cass

1 Hazen Drive

P.O. Box 483

Concord, NH 03302-0483

WATER QUALITY CERTIFICATION
In Fulfillment of |
Section 401 of the United States Clean Water Act (33 U.S.C 1341)

WQC # 2002-007

Activity Name  Interstate 93 Improvements: Salem to Manchester
Activity Location Interstate 93: Salem to Manchester, New Hampshire

Affected Surface waters Beaver Brook, Dinsmore Brook, Canobie Lake, Cobbetts
' : ~ Pond, Policy Brook, Porcupine Brook, Spicket River,
various other named and unnamed tributaries and
wetlands

Owner/Applicant ' State of New Hampshire
Department of Transportation
1 Hazen Drive
P.O. Box 483
Concord, NH 03302-0483

Appurtenant U.S. Army Corps of Engineers No. 199201232
Permit(s): o NH Wet!ands Bureau Permit No. 2002-2033
DATE OF APPROVAL May 2, 2006 | |

(subject to Conditions below)

A. INTRODUCT ION

The State of New Hampshxre, acting by the Department of Transportatlon
(NHDOT) (Applicant) and Federal Highway Administration (FHWA) propose the
improvement of Interstate 93 (Activity) in southern New Hampshire. The Activity

- location extends 19.8 miles north from the Massachusetts state line through Salem,
Windham, Derry, and Londonderry to the junction of Interstate 93 and Interstate
293 in Manchester. The Activity construction period is not expected to exceed 10
years, and the operatlon period is indefinite after completlon of construction.

PO. Box 95, 29 Hazen Drive, Concord, New Hampshma 03302-0095
Telephone:(603) 271-2457 * Fax: (603) 271-7894 » TDD Access: Relay NH 1-800-735-2964
DES Web site: www.des.nh.gov
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The proposed Activity includes, but may not be limited to: new construction
of two additional lanes in the northbound and southbound directions; reconstruction
and operation of the existing interchanges, Exit 1 through Exit 5; creation and
operation of Park and Ride facilities along the Interstate 93 corridor; and operation
of new and eX|st|ng Ianes, a total of four lanes in each dlrectlon

ThlS 401 Water Quallty Certification (401.Certification) documents laws,
regulations, determinations and conditions related to the Activity for the attainment
and maintenance of NH surface water quality standards, including the provisions of
NH RSA 485-A:8 and NH Code of Administrative Rules Env- Ws 1700 for the support
of deSIgnated uses identified in the standards. ‘

B. 401 CERTIFICATION APPROVAL

Based on the findings and conditions noted below, the New Hampshire
Department of Environmental Services (Department) has determined that any
discharge associated with the Activity will not violate surface water quality
standards, or cause additional degradation in surface waters not presently meeting
water quality standards. NHDES hereby issues this 401 Certification subject to the
conditions defined in Section E of this 401 Certification, in accordance with Sectlon
401 of the United States Clean Water Act (33 U.S.C. 1341)

'C. STATEMENT OF FACTS AND LAW

C-1. Section 401 of the United States Clean Water Act (33 U.S.C. 1341) states, in

part: “Any applicant for a federal license or permit to conduct any activity
“including, but not limited to, the construction or operation of facilities, which .

may result in any discharge into the navigable waters, shall provide the
licensing or permitting agency a certification from the State in which the
discharge originates or will originate...that any such discharge will comply
with the applicable provisions of sections 301, 302, 303, 306, and 307 of this
title.....No license or permit shall be granted until the certification required by
this section has been obtained or has been waived...No license or permit shall
be granted if certification has been denied by the State...”

C-2. Section 401 further states, in part “"Any certification provided under this
section shall set forth any effluent limitations and other limitations, and
monitoring requirements necessary to assure that any applicant for a Federal
license or permit will comply with any applicable effluent limitations and other
limitations...and shall become a condition on any Federal license or permnt
subject to the provnsmns of this section.”

C-3. Section 303(d) of the Clean Water Act (33 U.S.C. 1313(d)) and the L

: regulations promulgated thereunder (40-C.F.R. 130.0 - 40 C.F.R. 130.11)
require that states identify and list surface waters that are violating state
water quality standards. For these water quality-impaired waters, states
must establish Total Maximum Daily Loads (TMDLs) for the pollutants causing
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C-5.

C-6.

C-9.

C-10.

C-11.

the impairments and submit the list of impaired surface waters and TMDLs to
EPA for approval.

RSA 485-A:8 and Env-Ws 1700 (Surface Water Quality Regulations, effective
December 3, 1999) together fulfill the requirements of Section 303 of the
Clean Water Act that the State of New Hampshire adopt water quality
standards consistent with the provisions of the Act.

Env-Ws 1701.02, entitled “Applicability”, states that

“(a) These rules shall apply to all surface waters.

(b) These rules shall apply to any person who causes point or nonpoint
source discharge(s) of pollutants to surface waters, or who undertakes
hydrologic modifications, such as dam construction or water withdrawals, or
who undertakes any other activity that affects the beneficial uses or the level
of water quality of surface waters.”

Env-Ws 1702 18 defines a discharge as:

“a. The addition, mtroductmn leaking, spilling, or emitting of a pollutant to
surface waters, enther directly or indirectly through the groundwater, whether
done intentionally, unintentionally, negligently, or.otherwise; or

b. The placing of a pollutant in a location where the pollutant is likely to enter -
surface waters.”

Env-Ws 1702.39 defines a pollutant as: “pollutant” as defined in 40 CFR
122.2. This means “dredged spoil, solid waste, incinerator residue, filter
backwash, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, (except those regulated under the Atomic Energy Act of
1954, as amended (42 U.S.C. 2011 et seq.)), heat, wrecked or discarded
equipment, rock, sand, cellar dirt, and industrial, municipal, and agrlcultural
waste discharged into water.” _

Env-Ws 1702.46 defines surface waters as “perennial and seasonal streams,
lakes, ponds and tidal waters within the jurisdiction of the state, including all
streams, lakes, or ponds bordering on the state, marshes, water courses and
other bodies of water, natural or artificial,” and waters of the Unlted States
as defined in 40 CFR 122.2.”

Surface waters are navigable waters for the purposes of certification under
Section 401 of the Clean Water Act. Surface waters are jurisdictional
wetlands for the purposes of wetlands permitting under RSA 482-A.

The named and unnamed rivers and streams, lakes and ponds, and wetlands,'
affected by the Activity, are surface waters under Env-Ws 1702.46.

Env-Ws 1703.01 (c) states that “All surface waters shall p’roVide, wherever
attainable, for the protection and propagation of fish, shellfish and wildlife,
and for recreation in and on the surface waters.”
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C-12.

C-13.

C-14.

C-15.

C-16.

C-17.

Env-Ws 1703.14, entitled “Nutrients”, states that

“a. Class A waters shall contain no phosphorous or nitrogen unless naturally
occurring. ' ’

b. Class B waters shall contain no phosphorous or nitrogen in such
concentrations that would impair any existing or designated uses, unless
naturally occurring. ,

c. Existing discharges containing either phosphorous or nitrogen which
encourage cultural eutrophication shall be treated to remove phosphorus. or

‘nitrogen.to ensure attainment and maintenance of water quality standards.

d. There shall be no new or increased discharge of phosphorous into lakes or
ponds.

e. There shall be no new or increased discharge(s) containing phosphorous or
nitrogen to tributaries of lakes or ponds that would contribute to cultural
eutrophication or growth of weeds or algae in such lakes and ponds.” "

Env-Ws 1703.19, entitled “Biological and Aquatic Commumty Integnty",
states that

“a. The surface waters shall support and maintain a ba!anc_‘ed, integrated and
adaptive community of organisms having a species composition, diversity,
and functional organization comparable to that of similar natural habltats of a
reglon and

b. Differences from naturally occurring conditions shall be limited to non- .
detrimental differences in community structure and function.”

Env-Ws 1703.21 (a)(1) states that “Unless naturally occurring or allowed
under part Env-Ws 1707, all surface waters shall be free from toxic
substances or chemical constituents in concentrations or combinations that
injure or are inimical to plants, animals, humans or aquatic life.”

Env-Ws 1703.21 (b), Table 1703.1 provides numeric water quality criteria for
chlorides for the protection of aquatic life, where concentrations of chlorides

" in surface waters shall not exceed the numeric concentrations, as follows:
- a. Freshwater acute criteria = 860 milligrams per liter; and
_ b. Freshwater chronic criteria = 230 milligrams per liter.

Env-Ws 1703.07 through 1703.11 contain standards relative to dissolved
oxygen, bacteria, benthic deposits, oil and grease, and turbidity.

Env-Ws 1703.21, Table 1703.1 contains standards for numerous toxic
substances, including but not limited to metais such as copper, lead and zinc,
and petroleum-based compounds such as polynuclear aromatic hydrocarbons
(PAHSs).



401 Certification 2002-007
May 2, 2006
Page 5 of 10

C-18.

- C-19.

C-20.

C-21.

C-22.

C-23.

D-2.

D-3.

D-4.

Surface waters in which water quality does not comply with water quality
standards are considered impaired. When impairment is due to a poilutant,
additional discharge of that pollutant to the surface water is not allowed.

Activities that result in discharges (both directly, and indirectly through

-groundwater) may not cause or contribute to the violation of water quality

standards.

The Activity reviewed for this 401 Certification requires a federal wetlands
permit under the federal Clean Water Act Section 404. The U.S. Army Corps
of Engineers provided public notice for the Activity on October 11, 2002.

The Apphcant is responsible for the Actnvuty, mcludlng construction and
operatlon

The Apphcant has pubhshed an Environmental Impact Statement (EIS),
entitled “Final Environmental Impact Statement: Interstate 93 :
Improvements Salem to Manchester IM-IR-93-1(1740)0, 10418-C”, FHWA-
NH-EIS-02-01-F by dated April 2004. The EIS contains Section 4.4.1 that
discusses surface water impacts and mitigation measures for water quality
protection during construction and operation of the Activity (the preferred
alternatlve) '

The US Department of Transportation, Federal Highway Administration,
published a Record of Decision (ROD) entitled "Record of Decision FHWA-NH-
EIS-02-01-F, I-93, Salem to Manchester IM-IR-93-1(1740)0,10418-C Salem,
Windham, Derry, Londonderry, Manchester, Rockingham and Hillsborough
Counties, New Hampshire”, dated June 28, 2005. Paragraphs 1.3 and 4.3
summarize the proposed measures to control water quality impacts during
construction and operation of the Activity.

D. FINDINGS

The Activity will result in a discharge and may cause the permanent

alteration of, or temporary impacts to surface waters.

Storm water runoff, including snowmelt, and groundwater flow to surface
waters from within the area affected by the Activity during warm and cold-
weather conditions are discharges under the definiti'ons of Env-Ws 1702.18.

The Activity requires water quality certification under Section 401 of the
federal Clean Water Act. : -

The Department’s water qu'ality certification decision relies, in‘ part, ovnv an
approved permit from the Departmerit’s Wetlands Bureau for the potential

.construction-related impacts to jurisdictional wetlands. On April 25, 2006,

the Wetlands Bureau issued Wetlands and Non-Site Specific Permit No. 2002-
2033 for alterations or impacts to jurisdictional wetlands during theA Activity.
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D-5.

D-7.

D-8.

D-S.

D-10.

Canobie Lake and its tributaries are Class A surface waters under RSA 485-‘
A:8; Beaver Brook, Policy Brook, Spicket River, Cobbetts Pond, and their

" tributaries, as well as any other waters affected by the Activity, are Class B

surface waters. Therefore, Class A and Class B New Hampshire surface water
quality standards apply to this Activity. Class A and B waterways are
considered suitable for fishing, swimming, and, after adequate treatment, as
a water supply.

During constructlon the placing of fill and installation of culverts within the
Interstate 93 corridor may temporarily increase turbidity levels downstream
from the area affected by the Activity, particularly during wet weather
events, and may contribute to long-term sediment retention in and/or
transport through the downstream reaches of these waterways.

“Proper installation and maintenance of the stormwater Best Management

Practices (BMPs) proposed in the EIS and ROD are necessary to maximize the

- effectiveness of the proposed BMPs, and improper installation or failure of the

proposed BMPs may cause discharge of pol!utants to surface waters causmg

- exceedances of water- quality standards

The Activity includes the creation of impervious surfaces, such as roadways,
parking lots, and buildings. The use of roadways by vehicular traffic can
cause the deposition of metals including but not limited to copper, lead, and
zinc, and petroleum-based compounds including but not limited to gasoline,
PAHSs, oil and grease on impervious surfaces. Stormwater runoff can mobilize
and transport metals and petroleum-based compounds from impervious
surfaces. Stormwater runoff from impervious surfaces also commonly |
contains elevated concentrations of nutrients nitrogen and phosphorus. In
the EIS and ROD, the Applicant proposed the construction and operation of
stormwater BMPs.

For all pollutants except chloride, installation and proper maintenance of
stormwater BMPs during both construction and operation of the Activity, as
proposed in the EIS and ROD, and that achieve the removal efficiencies
estimated in the EIS and ROD, are not likely to cause or contribute to
violations of water quality standards. Structural BMPs do not exist for the
removal of chloride from stormwater, as chloride is non-reactive. Thus,

- reductions in chloride concentrations in affected surface waters can be

achieved either by reducing road salt usage or by rerouting stormwater to
surface waters with greater potential for dilution.

The use of impervious surfaces, including the existing and proposed travel
lanes, interchanges, and Park and Ride facilities, during cold-weather months
necessitates snow removal and the application of de-icing and/or anti-icing
compounds, such as road salt (sodium chloride). Chloride can be mobilized
and transported to surface waters through direct and indirect pathways,

- including (1) sheet flow during stormwater runoff or meltwater events, (2)

flow through culverts and highway drainage structures, and (3) groundwater .
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D-11.

D-12.

D-13.

D-14.

D-15.

flow during all seasons. The application of chloride, and subsequent
mobilization and transport during runoff events incrementally contributes to
elevated chloride concentrations in surface waters affected by the Activity
during some periods of the year. ’

The Applicant, the Department, and the U.S. Environmental Protection
Agency (USEPA) conducted field studies during winter 2002-2003, 2003-
2004, and 2004-2005 to document chloride concentrations in various surface
waters within the area potentially affected by the Activity. The data indicated
that the unnamed tributary to western embayment of Canobie Lake, and
various segments of Dinsmore Brook, Policy Brook, and Beaver Brook did not
attain the chronic surface water quality standard for chloride (230 milligrams

-per liter) under existing watershed conditions during various times of the

year. Therefore the unnamed tributary to western embayment of Canobie
Lake, and various segments of Dinsmore Brook, Policy Brook, an unnamed
tributary to Policy Brook, and Beaver Brook are impaired due to the pollutant
chloride. The data also indicated that elevated chloride concentrations
existed outside of the area affected by the Activity. Therefore chloride in the
impaired surface waters originated from mulitiple sources and loads. -

The developmen't and implementation of TMDLs are requiréd for the unnamed
tributary to western embayment of Canobie Lake, and various segments of

‘Dinsmore Brook, Policy Brook, an unnamed tributary to Policy Brook and

Beaver Brook. The TMDLs will evaluate the existing and future chloride loads
to unnamed tributary to western embayment of Canobie Lake, various
segments of Dinsmore Brook, Policy Brook, an unnamed tributary to Policy
Brook, and Beaver Brook. The TMDLs will address ali sources and loads of
chlorides and identify actions for chloride load reduction to attain surface
water quality standards. Chloride management for load reduction to surface
waters in the area affected by the Activity is a watershed-wide issue that will
be addressed and managed on a watershed basis involving all stakeholders
that contribute chloride loads in the TMDL watersheds.

Until completlon of TMDLs, no additional chloride loads, beyond those based -
on existing road salt management practices, to water bOdIES impaired by
chlorides are allowed from either new or existing activities. After completion
of TMDLs, reductions in chloride loads from all sources, including the Activity,.
will be required in accordance with the TMDL implementation plan. ’

The development and implementation of TMDLs for chloride will provide
reasonable assurance that the Activity will comply with Section 401 of the

Clean Water Act, namely with attainment of surface water quality standards
for chlonde

The EIS and ROD include strategies for optimization of road salt application
and reduction in salt usage, including alternative salt-brine treatment, new
technology and equipment for salt and. brine application, improved
maintenance decision support and training, and increased public awareness.
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D-16.

D-17.

E-2.

The strategies to optimize the use of de-icing and/or anti-icing compounds
and to maximize efficiency are expected to reduce the annual salt usage
resulting from the Activity relative to historical salt usage with existing winter
maintenance practices and procedures.

The Applicant has demonstrated, through the measures described in D-15,
above, the ability to limit road salt application rates to existing application
rates while operating one additional lane of the Activity in each dlrectlon for
a total of three lanes in each direction.

Monitoring is necessary for surface waters affected by the Activity ‘during
both the construction and operation periods to evaluate water quality
affected by the Activity relative to surface water quality standards.

E.  WATER QUALITY CERTIFICATION CONDITIONS

For parameters and surface waters that meet surface water quality
standards, neither the construction nor operation of the Activity shali cause
or contribute to a violation of surface water quality standards. If the
Department determines that surface water quality standards are being
violated, the Department may modify this 401 Certification to include
additional conditions to ensure compliance with surface water quality

standards, when authonzed by law, and after notice and opportunity for
heanng

BMPs installed during construction of the Activity for soil erosion control shall
be inspected and maintained by the Applicant during wet and dry weather
conditions. Inspection and maintenance shall continue throughout the
duration of construction and during the reestablishment of vegetation on the

“embankments. At least 15 days prior to the beginning of construction

activities for each construction contract, the Applicant shall prepare and
submit erosion control inspection and maintenance plans and turbidity
sampling and analysis plans to the Department for concurrence. The
inspection and maintenance plans shall include emergency response

. provisions for addressing erosion control issties at any time, including non-

E-3.

work hQurs.

The conditions included in NHDES Wetlands Bureau Permit- 2002-2033,
including any amendments, shall become conditions of this 401 Certification

- -upon its issuance.

The Applicant shall design, implement, and maintain stormwater BMPs for the
Activity as proposed in the EIS and ROD. For stormwater BMPs that will be in
place during operation of the Activity, the BMP design plans and pollutant
load estimates, accompanied by estimates of removal efficiencies for
sediments, phosphorus, and nitrogen, shall be submitted to the Department
for review and concurrence prior to finalization of the design, and at least 90



401 Certification 2002-007
May 2, 2006
Page 9 of 10

E-5.

E-7.

E-9.

days prior to the commencement of construction of each individual
construction contract. .

The Applicant shall design and implement a water quality monitoring plan for
surface waters affected by the Activity during construction and operation.
The plan shall provide for the documentation of seasonal wet and dry
weather pre- and post-construction water quality conditions in surface waters
directly affected by operation of the Activity, and shall be designed to
evaluate the effectiveness of installed BMPs. Parameters to be monitored

* shall include sediments, phosphorus, nitrogen, and total petroleum

hydrocarbons (EPA method 8015B). The plan shall be submitted to the

Department for review and approval at least 90 days prior to the beginning of -
monitoring under the plan.

The Applicant shall design and implement.a monitoring plan for chlorides and
specific conductance relative to the Activity. Monitoring for chiorides and
specific conductance shall be designed to measure the effectiveness of
chloride TMDL implementation, and shall continue until implementation is

-completed and water quality standards for chloride are attained.- Post- -

construction monitoring for chlorides shall include trend monitoring at up to
six representative locations in waters not in TMDL watersheds but likely to be
impacted by operation of the Activity. The plan shall be submitted to the

Department for review and approval at least 90 days prior to the begmmng of
monitoring under the plan.

The Applicant shall participate in TMDL studies by the Department for the
surface waters impaired for chlorides, including the unnamed tributary to
western embayment of Canobie Lake, and various segments of Dinsmore
Brook, Policy Brook, an unnamed tributary to Policy Brook, and Beaver Brook.
Participation may include, but is not limited to, funding of TMDL studies,
assistance with water quality monitoring to facilitate development of the
TMDLs, and outreach, education and technical support during both
preparation of studies and implementation of chloride load reductlons

The TMDL studies-shall be designed to assess and quantify sources of
chloride loads to watersheds in the area affected by the Activity, and to
develop an implementation plan to reduce chloride loads from all sources to
surface waters that do not meet water quality standards. The Applicant shall
comply with all TMDL implementation requirements.

After EPA approval of the TMDL reports and publication of the TMDL
implementation plan, the Applicant shall implement the chloride load
reductions and all other requirements of the implementation plan that apply -
to the Activity and to other state roads included in the implementation plans.

E-10. The ACtivity shall not contribute additional chioride loads, beyond those based "

on existing road salt management practices, to chloride-impaired surface
waters. To this end, the Applicant shall implement the elements of adaptive
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management approach to salt management practlces contained in Section
1.3 of the ROD.

E-11. If TMDLs are not approved by EPA and implementation plans are not
completed and established with implementation of chloride load reductions in
accordance with the plan, for the Activity and other roads operated by the
Applicant in the TMDL watersheds, the Applicant shall incrementally
implement the Activity, as proposed in the last paragraph of Section 1.3 of

~ the ROD, by paving and operating only three lanes in each direction until
implementation of the TMDLs is established for roads operated by the
Appllcant in the TMDL watersheds. _

E-12. The terms and condltlons of this 401 Certification may be modified and
- additional terms and conditions added as necessary to ensure compliance

with New Hampshire water quality standards, when authonzed by law, and
after notice and opportunlty for hearing.

F.  APPEAL

If you are aggrieved by this decnsnon you may appeal the decision to the
Water Council. Any appeal must be filed wnthln 30 days of the date of this decision,
and must conform to the requirements of Env-Wc 200. Inquires regarding appeal
procedures should be directed to Michael Sclafani, NHDES Council Appeals Clerk, 29
Hazen Drive, PO Box 95, Concord, NH 03302-0095; telephone 603-271-6072.

If you have questnons regarding this Certification, please contact Paul
Piszczek at (603) 271-2471.

cc: Frank Del Giudice, ACOE

Carl Deloi, USEPA-NE
Collis Adams, NHDES Wetlands Bureau
Paul Currier, NHDES Watershed Management Bureau
Carolyn Russell, NHDES Watershed Management Bureau
Manchester Board of Selectmen and DPW :
Londonderry Board of Selectmen and DPW
Derry Board of Selectmen and DPW

- Windham Board of Selectmen and DPW
Salem Board of Selectmen and DPW



